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Introduction

O Major revamp of Certified Construction Project Manager (CCPM) and Certified Construction
Manager (CCM) from CIDB (expected to launch early 2020)

O Issues of Landscape Works quality elements in QLASSIC Assessment since 2007 to date.

O Various “Green” rating tools throughout Malaysia specifically involving landscape
architecture at project and city level which will become compulsory in 2020 (mostly
government-led projects)
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Introduction
Aim: To investigate the feasibility of establishment of ILAM Standard Form of Contract

Deliverable 1:
Findings from the document analysis

Document analysis of existing form of contracts used in built environment projects with particular
relevance to landscape architecture

Document analysis of existing form of contracts used globally which particular relevance to
landscape architecture

Deliverable 2:
Findings from the interview session

Conduct a interview session to obtain feedback from practitioner in the industry

Deliverable 3:
Recommendation to ILAM

Recommendation to ILAM on the feasibility of establishing ILAM Standard Form of Contract -
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Methodology
Objectives Enquiry Data Collection Analysis
Instrument
Objective 1 Qualitative Document of government blueprints, journals, Thematic
articles, department/organisation publications Analysis
1(a) To investigate mechanism process of and reports. (ATLAS.ti
existing form of contracts used in built software)
environment projects Thematic analyses with five (5) standard form
of contract from PAM, JKR, CIDB, AIAC and
1(b) To investigate framework of existing FIDIC
form of contracts used globally which
particular relevance to landscape Thematic analyses with two (2) standard form
architecture of contract from Ll and ASLA
Objective 2 Qualitative Interview session consist of landscape Thematic
To gauge the feedback from practitioner in professionals from: Analysis
the industry (a) Gov. Departments and Ministries (ATLAS.ti
(b) Adjudicator association software)
Objective 3 Qualitative Data from Objective 1 and Objective 2 Thematic
To propose feasibility measures on Analysis
establishing ILAM Standard Form of Contract (ATLAS.ti)
(coming progress) software
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Deliverable 1(a):

Document Analysis

To investigate mechanism process of existing form of contracts used in built environment projects
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Deliverable 1(a): To investigate mechanism process of existing form of contracts applied in built

environment proicz

Law of Contract & Malaysian Construction Industry
Formation, Vitiating Factors, Discharge & Remedies,
Natures of Industry, Professionals, Project and
Procurement

General Type of Contract
Conventional, Design & Build, Collaborative

Procurement Strategies

Risk Allocations, Contract (Std Forms) Choices,

Tendering & Contract Formations

Liability in Contract & Tort

Express, Implied, Exemption, Incorporation Terms/Clauses,
Client, Authorities & Project Team Obligations

Contract Administration

Time, Payment, Delay & Disrupt, Insurance & Bond,
Contract Administrator, Sub-Contract

Dispute Resolution

Breach of Contract, Defective Construction Element
& Subsequent Owners, Suspension & Termination of
Contract, Non-Adversarial & Adversarial Dispute
Resolution
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Deliverable 1(a): To investigate mechanism process of existing form of contracts used in built environment projects

14 elements (parts) conceived in existing Standard Form of Contract in Malaysia which being
compared are:

Contract Document (General) - priorities

Contract Sum - sufficiency, adjustment and claim

Variations — CA, amount, power to do variations, query and impacts of variations

Time & Money Claim — prevention and lost/expense

Extension of Time for Completion — extension, provision, post condition, procedure and work

program

Money Claim — Loss & Expense — matter effecting, procedure and ascertainment

G. Payment to Contractor — employer’s duty, machineries/tools, payment detail, valuation, certificates,
retentions, remedies, final account and act.

H. Commencement, Progress & Completion — related dates, progress, completion, certificates, defects
and quality.

I. Damage for Delay in Completion — rights and deduction from LD, loss and rights, certificate, NSC.

Suspension of Works- reasons for suspensions and related payment.

K. Termination of the Contractor before Completion — reasons, procedure and employer’s

consequences, nature of termination.

Subcontracting — provision, responsibilities, payment and repudiation.

M. Indemnity, Insurance & Bond - insured subjects (machine, workers, damage, bonds and

performance.

N. Settlement of Disputes — related acts. _
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Deliverable 1(a): To investigate mechanism process of existing form of contracts used in built environment projects

O Landscape work is usually allocated as Provisional Sum in existing SFC hence other parts are lump
in most cases.

L Matters that relevance and feasible to landscape architecture is Environmental Matters related
with Environmental Quality Act (EQA) or related standards especially in a pure landscape projects.

O All 14 elements and sub-elements are focusing on building works which might become some of
the criteria's for ILAM Standard Form of Contract.

U Depending of possible variant of ILAM SFC, the elements of existing SFCs could be readjust to
suite the ILAM SFC variant.

O The need to understand each parts and how it relate among each other to establish the ILAM SFC.

ey 7
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Deliverable 1(a): To investigate mechanism process of existing form of contracts used in built environment projects

O Further study and discussion for feasibility of ILAM Standard Form of Contract are related to:
(i) Subsequent of EQA,

(ii) Environmental Multi Lateral Agreements (MLA) to related ministries and private sector in
construction,

(iii) Statutes related to physical environment (TPO and EIA and the likes),

(iv) “Landmark” court cases published related to Landscape Works or environmental and
construction related,

(v) Future compulsory “green” rating tools (particularly government-led rating tools i.e
MYCREST and Meterai Hijau Melaka) applicable to construction project management and,
(vi) Ease of use of ILAM Standard Form of Contract — attraction to industry player

ey 7
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Deliverable 1(b):

Document Analysis

To investigate framework of existing form of contracts used globally which particular relevance to landscape
architecture
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular
relevance to landscape architecture

Main findings on the Condition of Contract of existing SFCs directly related to landscape
architecture are:

O Existing SF directly related to landscape architecture is strongly influence by previous
SFCs and legal system context.

0 Other SFCs are short with minimum amount of parts of Condition of Contract compared
to existing SFC in Malaysia which is detail (14 parts).

O ASLA SFC is longer (8 parts/ articles with details) compare to LI SFC (8 parts but details
are on Condition of Contract).

O Similarities of parts but terminology and details are different and most likely compressed/
concise.

Q The bold items in the report are the differences in each SFCs.

0 Both are supported by periodically updated Practice/ Guidance Notes.

ey 7
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular relevance to
landscape architecture

It was found that there were six (6) criteria that can be studied in existing SFC globally which
indirectly influence the establishment of ILAM SFC.

Umbrella law for Standard Form of Contract (SFC) of each nation
Types of SFC applied and most commonly to be used

Related specific regulation/acts influencing the SFC

Related guidelines from other related industries

Remedies, Security and Insurance

o0 0 0 0 O

Alternative Dispute Resolutions (ADR)

ey 7
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular
relevance to landscape architecture

International Nation Most Common SFC Professional Based SFC  No Specific Directly related to
SFC Landscape Architecture
USA . FIDIC . American Institute of Architect: |= American Institute |N/A = ASLA SFCs
A - G Series of SFC of Architect: A-G
Series of SFC
= ConcencusDOC
. EJCDC
= DBIA
United . FIDIC ] Complex and Infra project: . None N/A = JCLI Landscape
Kingdom and Icheme & Contracts
Ireland ] ImechE = NEC3
= JCT and NEC = ICT
Germany . FIDIC,NEC3, |= VOB Part A, B, C. . None N/A = None
ICC
S/ Africa = FIDIC ] JBCC = None N/A = None
= NEC3
] NEC4
India ] FIDIC L] FIDIC - Yellow Book . [IA — India Institute [N/A . None
] ICE of Architect
] A
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular
relevance to landscape architecture

Nation & SFC United Kingdom & Ireland

Umbrella law for Standard Form of Contract ] Contract law

(SFC)

Types of SFC applied and most commonly to be | = RIAI Standard Forms (Architect)

used = GCCC Public Works Contracts (Government Construction contract)
= JCLI SFCs — Landscape Work (Landscape Institute)
] JCT Minor works contract for small landscape projects
] New Engineering Contract (NEC3) for landscape construction

Related specific regulation/acts influencing the | = Health and Safety at Work etc Act 1974

SFC . Clean Air Act 1993

] Climate Change Act 2008

n Water Resources Act 1991

] Site Waste Management Plans Regulations 2008

. Environmental Impact Assessment
Related guidelines from other related ] Water Industry Act 1991
industries ] Highways Act 1980

. Town and Country Planning Act 1990

Remedies, Security & Insurances -

Alternative Dispute Resolutions (ADR) ] arbitration/ adjudication agreement
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular relevance to

landscape architecture (d

Existing Landscape SFC

etails on page 59-64)

JCLI Landscape Contracts by Landscape Institute

Main Construction Law ] Contract Law
Applied " JCT Minor Building Works
Types of SFC ] Landscape Works Contract Landscape Works With Contractor's | = Landscape Maintenance Works
Design
Main Bodies of Contract " Agreement Agreement " Agreement
" Recitals Recitals " Recitals
" Articles Articles . Articles
. Contract particulars Contract particulars . Contract particulars
" Attestation Attestation " Attestation
" Condition of Contract Condition of Contract " Condition of Contract
- Definitions and - Definitions and - Definitions and
Interpretation Interpretation Interpretation
- Carrying out the - Carrying out the - Carrying out the Works
Works Works - Control of Works
- Control of Works - Control of Works - Payment
- Payment - Payment - Injury, Damage and
- Injury, Damage - Injury, Damage and Insurance
and Insurance Insurance - Termination
- Termination - Termination - Settlement of Disputes
- Settlement of - Settlement of " Schedules
Disputes Disputes - Employer Novation
" Schedules Schedules Agreement
" Guidance Notes Guidance Notes - Contractor Novation
Agreement

Guidance Notes

Managing the SFC

= Guidance Note is attached at the end of SFC booklet.
Updated Guidance Note available in the website in real time.
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular

relevance to landscape architecture

Nation & SFC United State of America

Umbrella law for Standard Form of Contract

US Common Law

(SFC) = Uniform Commercial Code (UCC)
Types of SFC applied and most commonly tobe | = No SFCin USA
used But mostly using:

AIlA SFC Series A to G (architect friendly)
ConcencusDOCS by contractors

EJCDC
DBIA
ASLA SFC — Landscape Work

Related specific regulation/acts influencing the
SFC

Related guidelines from other related industries

Remedies, Security & Insurances

Contractor Controlled Insurance Program (CCIP)
Owner Controlled Insurance Program (OCIP)

Alternative Dispute Resolutions (ADR)

Government project (federal/state) —
AlA SFC - Mediation, Adjudication
ConcencusDOCS — direct negotiation between parties involved

federal court without jury
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular
relevance to landscape architecture

Existing Landscape SFC Standard Contract Packages by American Society of Landscape Architect

Main Construction Law
Applied

US Common Law

Uniform Commercial Code (UCC)

Landscape Architect and
Client Standard

Short Form Agreements

Landscape Architect and
Consultant Agreement

" Preliminary Provision

L] Article 1 - Landscape
Architectural
Services

Standard of Care

Scope of Services
Supplemental Services
Changes to Approved
Services

Schedule of Performance

Standard of Care

Scope of Services
Supplemental Services
Changes to Approved Services
Schedule of Performance

Standard of Care

Scope of Services
Supplemental Services
Changes to Approved Services
Schedule of Performance

] Article 2 - Client’s
Responsibilities

Information

Budget

Approvals

Project permit and Review
Fees

Information

Budget

Approvals

Project permit and Review Fees

Information

Budget

Approvals

Project permit and Review
Fees

] Article 3 —
Ownership of
Documents

Landscape Architect

Landscape Architect

Landscape Architect
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Deliverable 1(b): To investigate framework of existing form of contracts used globally which particular
relevance to landscape architecture (details on page 66-67)

" Article 4 — LA . Indicated in . Indicated in preliminary Indicated in preliminary
Compensation preliminary provision provision provision
. To be add in " To be add in Supplemental To be add in
Supplemental Service Service (if any) Supplemental Service (if
(if any) . Reimbursable any)
. Reimbursable " Monthly payment Reimbursable
. Monthly payment " Equitable adjustment after Monthly payment
" Equitable adjustment 9 months Equitable adjustment
after 9 months after 9 months
" Article 5 — . Client and LA . Client and LA Client and LA
indemnification
=  Article 6 - " Direct discussion . Direct discussion Direct discussion
Dispute . No limit right or " No limit right or remedies No limit right or remedies
Resolution remedies under lien under lien laws under lien laws
laws
=  Article 7 - . Either party in 7 days’ | = Either party in 7 days’ Either party in 7 days’
Termination written notice written notice written notice

Article 8 - Other
Terms and
Conditions

Assignment
Governing Law
Complete Agreement

Assignment
Governing Law
Complete Agreement

Assignment
Governing Law
Complete Agreement

. . E
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Deliverable 2:

Interview Session

To gauge the feedback from practitioner in the industry
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Deliverable 2: To gauge the feedback from practitioner in the industry

Respondent 1 originated from one of the public technical organization in construction
industry while Respondent 2 was from Non-Government organization related with dispute
resolution.

Respondents have mix interpretation. Particularly the acknowledgement of ILAM and the
absence of the SFC to be discuss.

Most of the responds were themed into four (4) categories related to the feasibility of ILAM
SFC
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Deliverable 2: To gauge the feedback from practitioner in the industry

3.1 Significance of the SFCs
“.. good to have options in SFCs, but how far and deep the SFCs will cover in contract?”

“ It significance will depend on landmark cases in landscape...”

3.2 Usefulness of the SFCs

“The usefulness must be determine by the stakeholders of project particularly landscape related
profession.”

“Usefulness need to be determine by existing bodies of law and regulation”

3.3 Recommendation of the SFCs
“To consider options on managing the SFC or to use existing SFCs but with supplementary”

“...need to really compare the existing structure, part and clause of related existing SFCs”

3.4 Potential Limitation of the SFCs

“. does it limit on project in built environment only?”

“..need to consider limitation of the SFC based on the existini SFCs” _
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Deliverable 3:

Recommendation to ILAM

To propose feasibility measures on establishing ILAM Standard Form of Contract

——7
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Deliverable 3: Recommendation to ILAM on the feasibility of establishing ILAM Standard Form of Contract

General finding from the analyses of SFC globally which become caveat to establish the ILAM
SFC are:

O Aware of established provisioned law for Standard Form of Contract (SFC) of each nation,
principle of contract binding, unenforceable clauses, international treaties.

O Types of SFC applied and most commonly to be used can be divided into government

based, private based, professional based, organizational based and customized based
(third party SFC).

Q SFC is rather procedural law which embedded substantive law in relevant section and
clauses.

O Related specific regulation/acts influencing the SFC especially safety, health, environment
and quality (SHEQ).

ey 7



Instrtute of
Landsca,
Architec

A Malaysia
MALAYSIA (LAM)

Deliverable 3: Recommendation to ILAM on the feasibility of establishing ILAM Standard Form of Contract

General finding from the analyses of SFC globally which become caveat to establish the ILAM
SFC are:

O Aware of established provisioned law for Standard Form of Contract (SFC) of each nation,
principle of contract binding, unenforceable clauses, international treaties.

O Types of SFC applied and most commonly to be used can be divided into government

based, private based, professional based, organizational based and customized based
(third party SFC).

Q SFC is rather procedural law which embedded substantive law in relevant section and
clauses.

O Related specific regulation/acts influencing the SFC especially safety, health, environment
and quality (SHEQ).
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Deliverable 3: Recommendation to ILAM on the feasibility of establishing ILAM Standard Form of Contract

O Court cases published related to Landscape Works or environmental and construction
related,

O Statutes related to physical environment preservation, conservation and rehabilitation
(TPO and EIA and the likes),

O Related guidelines from other related industries/ civil law which indirectly impose
responsibilities in bind contract.

O Specific method of measurement (Standard Method of Measurement, SMM) and labour
and/ machineries constant rates

0 Remedies, Security, Insurance for parties in contract binding varies in different countries.

O Alternative Dispute Resolutions (ADR) exist in most SFC but differences exist in
professional based SFC

O Ease of use of ILAM Standard Form of Contract — attraction to industry player

ey 7
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Deliverable 3: Recommendation to ILAM on the feasibility of establishing ILAM Standard Form of Contract

ILAM is suggested to establish it SFC by choosing from these options. This is to consider the
existing structure of local SFCs and the example provided by LI and ASLA SFCs. They are:

a) Possible types of ILAM SFC

O

O

O

O

ILAM SFC with quantities (Conventional Procurement)

ILAM SFC Design & Built (Design and Built)
ILAM SFC for Subcontractor (landscape architectural work as minor work)

ILAM Supplementary for existing SFC (Particularly included CIDB and/ PWD)

b) To consider few main elements in establishing ILAM SFC. They are:

O

O

O

O

Main law related to construction law applied as overarching law
Types of SFC to be established suggested in subchapter 4.2.1 (a)
Related statutes and existing guidelines to the SFC applied
Remedies, Security and Insurances

Alternative Disputes Resolutions

o Main body of contract and categqor]
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Deliverable 3: Recommendation to ILAM on the feasibility of establishing ILAM Standard Form of Contract —
Ecosystem of ILAM SFC

~ Regulations/ Law
Education and Training ————— 3 Contract, Tort and Agency law doctrine applied
* Training for mediator, Malaysia Bar Council
arbitrator, adjudicator Construction Court (High Court)
related to landscape Economic Planning Unit
construction disputes Statutes applied to specific environment
* Incorporating ILAM SFC
into syllabus of higher
learning institution.

— — = Standards
Standards related to infrastructure work
Standards related to landscape

Practice o '
* Guidance Notes, Practice Promotion '
Notes * What make the ILAM SFCs and its

variant attractive to be use?
* Micro site for SFC

* Amendments
* Managing secretariat

= = Matching Parts
* Options of ILAM SFC establishments/
Supplementary Condition
* Combination/ separation of parts from LI
and ASLA SFCs to start the establishing
ILAM SFC.

ey 7
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